» - - S

S - AP0E4 THE DIVISION T

: . .  DEPARTVZNT o7 BLY

: . : i SIATE OF CALI::J?_TIA
oQo

In the matier of Arolication 7114 of Dichvale Irrization Jistrict
t2 Appropriate from Dry Cress ributary to Futte Creek
: in Butte County for Irrigatisn Purmoses.
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APPEARATCES AT 'ARIVG “ZLD AT SACRAVENTC, CALIPCRIIA, FIBZUARY 21, 1933.

For Avplicant
_Richvale Irrigation Listrict George F. Jones

For Protestant
Drainage District Mo. 2 of Putte County

and land owners within the District Jerome D. Peters
; . o BXAMINER: - ZIvereti N. Bryan, Supervisinz “ydraulic Snginser for _
N Harold Conkling, Dsvuty 1n Cnarze of water Rignis, Diviszion of
Water Resources, Iepertment of Fublic works, State of California.
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QPIFION

GENZDAL FIATURES OF APSIICATION 7114

  App1icatidn'7114 of Richvale Irrigation Listrict was filed om
_ November 3, 1931. It prcpoées an approorietion of 15 cubic feet per second
Hfroszry Creelk, tributary to Butte Creek in Butte County for irrization pur-
 poses to 5e diverted from about April lst to about September 18th of each
season and ﬁséd for the irrigation of 200 scres of rice wWithin the boﬁndary
of Riéhvale Irrigation Ristrict as shéwn on wap Filed wit thg ﬁivision of
Water Resources. - There are sporoximately 4200 acres of land within the

a

. _ District boundaries whica are susceptible of irrigation 'mder Apvlication




7114, The 600 acres referrsd to will bé #floeted” around this irfigable
area from year Lo year as tue District may slect.

The apolicant proposes'to comstruct & collapsibtle dam at the pro-
posed voint of diversion within Lot 4 of Section 5, T 19 I, R 2 &, M.D.B.&7%.
and divert the'wat;r througn a ditch approximately three—guarters of a mile
in length, southerly to tne drainage ditck of Drainaze District Yo. 100 of
Butte County. From thie drainsge ditéh the water will be discharged into
the canals of the Irrigation District.

Application 7114 was protested by Drainaze Eistfict'ﬁg. 2 of Buitte

Countiy.
| PROT=EST

Prﬁtesfaﬂt Drainage District No. 2 of 3Butte County, a2lleges as
.follows: :

. ‘1. That it has acquired the flowage rights for its drainaze
waters in the natural streas channsl xmown as Try Crees which ras
been eanlargad for this purpose.

_ 2. That during ths period the epnlicant intends to divert
water, the only water available is the drainace watsrs of the
Dlstrict whicn is privately owned and control1ed and not snbgect
to apnronriatlon by itre applicent.

3. That land owners within the District in the past when
short of waier or when convenient, have diverted water frem Dry
Creek to mugment tneir regular water sunply.
4. fThat consent of protestant has not been obtained to use
the channel of Dry (raek at the preposed point of diversion, ‘nor
toc use any of the water flowinsz therein.
At the tims of nearing Mr. Peters, attorney for the District, indi-

"cated that e represented not only the District as such, but the land owners

thereof.
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Apnl;c»tlov 7114 wz2 comnleted in accordance with the Water Commisg-
sion Act and the Rulas and Regulations of the Division of Water Pssanrass and

being protastad was set for public¢ nearinz in accordiance with Section ia of

the Weter Commissien Act on @ebruary 21, 193Z, at 10:00 otclock AWM. in R§G1

401 Public #orks Puilding, Sscramento, California. Of this rearing 2pplicant

and protestant were dnly notified.

PHEYSIOGRAPHY A'D SYLBOIRATHY

Dry Creex the source of the proposed apvropriation is desiznated as-
Ashk Creelz on the Clear Cresk, Dry Creek and Nelson (uadrangzle she ts cf the
United States F=o0logical Survey. Jihile the etream is thus designated this of-
fice has_beeﬁ inforzed that it is not so known locally; that thirty years or
s0 azo it Was known as "Little Ory Creekx" in distinction to "Dry Creek! which

is now lmown as the "Cherskee Canal! and that in the last tem years tﬁe 90
7 tc as "Cherokee! and * .Drv Uraeish.

Dry Creek or Ash Creex rises in the foothills of the.siarra Fevada
Xountains. abcut nine or ten wiles souineastiarly of Chico and northeasterly of

Drainage District To. 2 of Buits Couniy and flows in a ze ner&; bouu“Westnrly

ﬁirection to its junctién With.Butté Creak aboﬁt six miles northgrly from fhe
.Junctlon,of Butte Creeﬁ and the Sacramento Eiver. At a point.about nine riles
belﬁw its source it enters the boundaries of Bfainage District Wo. 2 of Dutte
County aﬁd continuss througr said District a distance of about two milas to
tne north lime of Section &, T19 ¥, 32 E, LT BLEL. whers iﬁ leaves the
Eistrict boundary and passes throuzi the nortrwest guartsr of Seetinn 6. It

~agzin enters the District boundary at a point on the Westerly lins of Section

¢, T19 N, R 2 3, M.2,8.4M., and continues throvsh hs Drein aze District for
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2 distancé'of 2bount aix miles to its southsriy boundary. At this point an
artificiai drain =28 been coastructed from Dry Cresk westerly io Tutte Creek -
throuzh wnich and by the means of e dam in Try Jraex ine iraiﬁaze from firri-
gation ebove is cenveyed to Zatte CreeX.

The testimdny nrssented at the cearing indicated that the natural
flow in Try Cra2k ceéses during the esrly part of thes seascn and ihe fléw
therein during ths periéd from April 1st to Seotamber 15th, the season of
diversion named in Application 7114, is composed largely of'drﬁinage watef
from the adjacent irrizated lands, ths amount of water varying from about 2

cubic feet per second at the beginning of the irrigotion season *to about 135

2

ta
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or 20 cubic feet per sscond during the niddle o Summer,
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Prior'to_tﬁe year 1920 the land owners ®ho now form Drainage District
No. 2 allowed thelr drainaée or return watar to pass down Butts Creslk through
Dfainage Disirict ﬁo. 100. About the year 1920 an injunction suit was brougnt
against these land owners to pfévent fufther drainage through the_fands of
.the property owners within Drainage.District Fo. 10Q. In order to avoid tﬁe
_jeffect of_tﬁe inﬁunction Drainage Disirict Fo. 2 was onganized.under-tﬁe proé.
visiéns of “An Act fo Promote Lrainage", Statutes of 1885, page 204.§ﬁd éase-
ments and flewage rizhts Were acquired along Dry Cresk from the nortbérly to
iﬁa goutherly boundary of the ﬁiétrict for the purpose of mainfaiﬁing'a diteh
to e canstfuctea within the chaunel of Dry Creek. The natural channel of Dry
Creek which #as nATTOW and-clcggéd with tules was widened and deepened and
at the.lower.end of the Diétrict en artificial channel was cut from ny Creek

throuzh which the waste Waters Were conducted to 2utte Slougn. In the year

1926 and azain irn 1929 the channel of Iry Creek becmne'clcggedeith wiilp®s




and tules and it Decame necessary to Widen and deeven ths npturel Wator

-gourse.
HATIR SUERTY
The waters which the applicant seoks to divert vndsr Avplication
7114 are larzaly return waters from irrigation above, toe ariginal saurces
of the return waters veing Butte Creek, Feather Ziver and wells.

- As stated above, the amcunt of watsr Whiéh mAY be available varies
from about two second feet at thae beginning of ihe irrieztion searon 43 ekcut
fifteen to tweniy second feet at the nsicht of the 5eaéon. Ag the noint of
diversion proppsed bty the spplicant is within Ssctisn 5, T 19 1, R 2 %, adout
t§0'miles bélcw toe northerly boundary line of Drainsse Iistrict >o. 2, a

~relatively small amount df the total flow>aﬁ'this poiﬁt is drainage froz.
-gropefty within the District more than fifty vercent of all availahle Wafer
.at the proposad point of diversion being drainsze fror lands abové the dieirict
Boundaries.

Drainsge District Mo. 2, following the example of Drainage District
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¥o. 100 has obtainzd a permsnent injunction against the owners of lands above
the Tistrict which if invoked would appracisbly decreszse the amount of wmater

svailable for appropriation under Application'7114.
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It appears from testimony pressented a4 the heéring'tﬁat wnen Drain-
nge District Yo. 2 was organized there wasgs an understanding or matual szres-—
ment'that 1and OWﬁers within the Draigaga District womld be permitted io také
water frem the enlarged cﬁannel of'Dry Cresx whenever they.séw fit or found.
it necessary to augmeht their Water susply and that orier to ths last few

years a pumber of such diversions were rade. (Transcript, paze 49.)
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Franic 5. Zobinson, enzinser For Dralnaze Tistrict Fo. 100 and for

Ldn

Bichwale Irrigetion District pud & Witneses for the anuiicsnt testifiad that

during the last four years ns szmd never sa2zn any watsr divertsd from Dry

Cracy during thas period from April 1st to Seplewbzr 15ih. Trangerint peze B.)
Glen R. Earris, a rice growsr and one of the directors of Bighvale

Irrigation District, testified that *o his ¥nowledze no diversions nad bheen

Y

made from Dry Creex within the nest five years. (Tromscript, pegs 22.)

Jobn Craiz, a mining enzireer and propsrty owner within Drainsge

Distriet Fo. 2 ani 2 witness for the protesiants testifisd that the omly use
of the watare of Dry Creeix by anyone for the irrigaticen of rice during the
past five years so faf as he inew, was made by a Mr. Adamg in 1931 when

about 70 acres Wers irrizated (Transcript, peze 43} znd no testinmony was pre—

o

sented to indicats that any oitner cras hed tesn irrigated during this neriod.
Reference was made at the hearins to & permit issued by this office
to Mrs. A. A. Bradford, & properiy ovner near the south line of Drainege Dis-

trict ¥o. 2. On May 17, 1923, Vre. Bradford filed Applicetion 422 with inia

office to approoriate from Iry Creek. There baing no proiest against the ap-

b

- proval of the appiication, it was approved on NHovember 29, 1924, by'tﬁéris—
sﬁance of Permit 1895, allowing an apprcpriatidn of 47.€5 cubié feet,ber.
second from about lBrech 1st to about October Zlst of each season for agriéulﬂ'
tﬁrai purposes. According to progress reports submzitted about 300 acres of
rice were lrrizated in 1924 ani 93 scree of rics wers irrigaied in 1926. 'Hp-
further ure of water was made wnder Aprlic~tion 3222, Pgnnit 1895; hicwever,
ani on Ociober 25, 1330, tha periit wag revoixed af cermittee's fequést..

Reference was also made to the use of water by Harvey C. Adams wao

filed Applications ¢53% and 6707 with this office to sporouriate watsr from



per seconi from sboul llarcn 1Stk te abeout Jctober lst of

saen seascn for the

af ADD1IC“t*Qn 6499 was made Oy Lralinsge Districti fo. 2 upon the zrounds that

the ditch was privately owned and right of access would not be zranted. The

District fiznaliy zranted lr. Adams the right fo oxip from the diteh upen co

dition that Aoolication 26899 be withdrawn, such permission io mumw to be

revocable at tre vleasure of the Districi. As 1t sgosared thnet rizht of sc—

cess conld only be obiained under those condiiions 4he dsmand of the Jistrict

wés'gﬁmplied'with_and Apvlication €630 was cancellzd at the recusst of Mr.
ddems on August 12, 1931.

Under AD“ilcatLon 8700 ”r. Aia:s nropaséd o aporopria three
cutic feet per seccnd'from the spme aitch &t & poizt Within the iy of N%*

13, ¥.I,B.2M, for the irrigation of 127 acres

L
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of Section 28,

’

13, H.E.P ZM, The esason of diversion was

t
[

within Section 28, T 19 N, :
from atout ﬁarch 15th to about Octoher Ist of eacn season., Tha application
was not orctested ani was approved by the 1ssuance of Pgreit 3663 on March
1921, It_appears from the progress reports submitted by lr. Adams thet
although Water was purmed. for the 1rr1*9t;04 of rice in 1972, no use hés

teen mals subsequent to isgsuarnce of germit.
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That there is unapsrosriated water in Dry Crest which may be di—

9,

verted and applied to bvemeficial wse oy the applicant is clearly indigated by

‘testimony presented ai the hearing.
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Lrainage Lis ‘. riet Ho. 2 ni Butte Couhty'was orzenized for thﬁ éx—
press purpose of ridd g.itself of yetnrn waters which collected upen the
property of lanc owansrs witnin the District end we find nothing in the Act
under whics toe District is cresated ani'orgénizéd which ce&n be éenstrued.j
to suthorize an agpron intion by tae Digtrict o fhesa drainzge waters or
any otiher water. 'S5 far as we can see, the Tistrict comld occupy no other
“position as a protestant than that of sgent For the land ownsrs as individ-I
usls and there is neither any eviﬁence af its.auihority to séjact nor.of
the.nature of any vaiid and erlstinz rizhts of such land owners Whiéh might
be infringed by the nroposed approvriztion.

' §nether or not tnas District has an exclusive easement in thé
.natural watefwaj of Err Creel, tﬁere“v being in a.position to prevént others
’rom aporonrzat:nr tnerefron is & matter wnlcn this office has not the juris-
diction to_determine. An opportunity ies been affcrded ccnUvstants to seek
a determinatisn of thig issue befors & competent tribunal if they'so desire
‘btut appsrently no move 1as heen.made toward that end. - .

It has been shown that f&e difersions which heve been.made'alﬁné
the_bénks of Dry.Créek'witbin the boundaries of Dralnege District ¥o. 2 have
ﬁeen relatively sm#ll ag comﬁared-with the total flow in recent years aﬁd
that for the 1és£ fad years no diversions'have heep made from this source,

The water which applicant proposes to amorooriate is o be used
to”augment its regular sﬁpply frois the Teather River and for fha irriéatioﬁ
of lands at tne extrome end of ifs irrigation sygten WEiéhAmay;be ﬁore
quickly and more econcmically served.undar A?pliéation 5114 than frcm.£ﬁe
waters of the Feather Elver. .The'use proposad is bensficlal ani the appli-

cant naa securad opticns and rignts of wzy from properiy OWne g necessary 4

to divert the water and conduct tke same to its own ditches, : Y




Waila itne amount af #ater

voint of diversion may

4=

ant enforce its injunction azainst

Avplication 7114.

e

Application 7114 for a psermit %o a2poravriats watar having heen

oo
3

filed with the Divis

E

n cf sater Rzesources, as above qtatfui protests iav-
ing been filsd, o -~ublic “earing zevizz teen weld and the “1v"=ion cP iater

Resources now deing Tully informed in the premises:

IT IS FERIRY OZDTRID that said Avoiication 7114 he suoroved and
that a permit be issued to the applicant sudbject to such of the usual tarms

and conditions a8 may be anpracriate.

wITWESS my rand and the seal of the Department of Public Woerks of

the State of Cal ornisa, tqzs //13/ day of C%;;ag{i ., 1933.




